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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
MYRA GUTIERREZ,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 48507-2020
CASSIA COUNTY NO. CR-2014-2820
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Myra Gutierrez pled guilty to burglary, the district court sentenced her to six years,
with three years fixed, suspended the sentence, and put her on probation for two years.
Ms. Gutierrez later admitted to violating her probation. The district court revoked her probation
and executed her underlying sentence of six years. On appeal, Ms. Gutierrez argues that the
district court abused its discretion when it revoked her probation.
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Statement of the Facts & Course of Proceedings
According to the presentence investigation report (“PSI”), in an attempt to get back at her
ex-boyfriend for cheating on her, Ms. Gutierrez entered his vehicle, doused it with lighter fluid,
and lit it on fire. (PSI, pp.4, 17-18.)
The State filed a complaint against Ms. Gutierrez for third-degree arson in June 2014.
(R., pp.11-12.) The State eventually proceeded with an amended complaint, charging her with
both third-degree arson and burglary. (R., pp.15-17.) After Ms. Gutierrez waived her preliminary
hearing, she was bound over to district court, and charged by information with third-degree arson
and burglary. (R., pp.21-24.) Pursuant to a plea agreement, Ms. Gutierrez pled guilty to burglary,
and the State dismissed the arson charge. (R., pp.42-43, 47-48.) At the sentencing hearing in
October 2014, the district court sentenced her to six years, with three years fixed, suspended the
sentence, and put her on probation for two years. (R., pp.63, 64-71.)
In March 2015, the State filed a motion for a bench warrant, alleging eight probation
violations. (R., pp.74-80.) A joint admit/deny hearing and disposition hearing was held in
November 2020. (See Tr.) At that hearing, Ms. Gutierrez admitted to violating probation by
changing her residence without permission, and the State dismissed the remaining allegations.
(Tr., p.7, L.20 – p.9, L.13.) The State recommended that the district court execute her underlying
sentence of six years. (Tr., p.10, Ls.6-17.) Defense counsel recommended that the district court
reinstate her probation, or in the alternative, retain jurisdiction (“a rider”). (Tr., p.11, L.24 – p.12,
L.18.) The district court revoked her probation and executed her underlying sentence of six
years. (Tr., p.15, Ls.4-7; R., pp.91-93.)
Ms. Gutierrez filed an Idaho Criminal Rule 35 motion, requesting that the district court
retain jurisdiction, or alternatively, reduce the fixed portion of her sentence. (R., pp.88-89.) The
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district court denied this motion. 1 (R., pp.91-94.) Ms. Gutierrez timely appealed from the district
court’s order revoking probation. (R., pp.95-96.)

ISSUE
Did the district court abuse its discretion when it revoked Ms. Gutierrez’s probation and
executed her underlying sentence?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Ms. Gutierrez’s Probation And
Executed Her Underlying Sentence
Idaho’s appellate courts use a two-step analysis to review a district court’s decision to
revoke probation. State v. Sanchez, 149 Idaho 102, 105 (2009). First, this Court must determine
“whether the defendant violated the terms of his probation.” Id. Second, “[i]f it is determined that
the defendant has in fact violated the terms of his probation,” the Court examines “what should
be the consequences of that violation.” Id. The determination of a probation violation and the
determination of the consequences, if any, are separate analyses. Id.
Here, Ms. Gutierrez does not challenge her admissions to violating her probation.
(Tr., p.7, L.20 – p.9, L.9.) “[W]hen a probationer admits to a direct violation of his probation
agreement, no further inquiry into the question is required.” State v. Peterson, 123 Idaho 49, 50
(Ct. App. 1992) (citation omitted). Rather, she argues that the district court abused its discretion
by revoking her probation and executing her underlying sentence.
After a probation violation has been proven, “[a] district court’s decision to revoke
probation will not be overturned on appeal absent a showing that the court abused its discretion.”
State v. Sanchez, 149 Idaho 102, 105 (2009). “When reviewing a lower court’s decision for an
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Ms. Gutierrez does not challenge the denial of her Rule 35 motion on appeal.
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abuse of discretion, this Court must analyze ‘whether the trial court: (1) correctly perceived the
issue as one of discretion; (2) acted within the outer boundaries of its discretion; (3) acted
consistently with the legal standards applicable to the specific choices available to it; and (4)
reached its decision by the exercise of reason.’” State v. Bodenbach, 165 Idaho 577, 591 (2019)
(quoting Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018)).
“The purpose of probation is to give the defendant an opportunity to be rehabilitated
under proper control and supervision.” State v. Mummert, 98 Idaho 452, 454 (1977). “In
determining whether to revoke probation a court must consider whether probation is meeting the
objective of rehabilitation while also providing adequate protection for society.” State v. Upton,
127 Idaho 274, 275 (Ct. App. 1995). The court may consider the defendant’s conduct before and
during probation. State v. Roy, 113 Idaho 388, 392 (Ct. App. 1987.)
In this case, Ms. Gutierrez submits the district court abused its discretion in revoking her
probation. She asserts that reinstating probation, or alternatively, a retained jurisdiction program,
will allow her to obtain her GED and participate in necessary programming, and also provide
adequate protection for society.
Ms. Gutierrez was born in California, and moved to Idaho at
to live with her sister after her mother passed away. (PSI, p.8.) She dropped out of high
school during the twelfth grade in order to work, but indicated that she hopes to obtain her GED.
(PSI, pp.9-10.) The burglary charge is Ms. Gutierrez’s first and only felony conviction. (PSI,
pp.5-7.) She has never been convicted of a violent crime, and the majority of her misdemeanor
convictions involve minor driver’s license violations. (See PSI, pp.5-7.) In this case, her
probation violation was not due to her committing additional offenses. (See Tr., p.7, L.20 – p.9,
L.9.) Although she absconded, there is no evidence that she was engaging in criminal behavior or
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committing new offenses during that time. At the probation violation admission and disposition
hearing, her defense counsel explained that Ms. Gutierrez left Idaho for California to help take
care of her ailing father, and not merely to avoid supervision. (Tr., p.11, Ls.18-23.) Furthermore,
Ms. Gutierrez has no history of substance abuse or mental health issues. (PSI, pp.14, 20, 24, 26.)
Upon her release, she would be able to live with her sister, and stated that she also has a job
opportunity at the dairy farms in the Burley area. (Tr., p.13, Ls.6-12.)
Based on her minimal criminal history and lack of substance abuse and mental health
issues, it is likely that Ms. Gutierrez would be successful on probation or on a rider. The presentence investigator recommended that Ms. Gutierrez complete a cognitive based programming
class, as well as attempt to earn her GED. (PSI, pp.13, 14, 24.) Reinstatement, or alternatively, a
retained jurisdiction program, would provide her with an opportunity to participate in necessary
programming and obtain her GED, and also provide adequate protection for society. In light of
these facts, Ms. Gutierrez asserts that the district court abused its discretion when it revoked her
probation and executed her sentence of six years.

CONCLUSION
Ms. Gutierrez respectfully requests that this Court vacate the district court’s order
revoking her probation and remand this case to the district court for an order reinstating her
probation. Alternatively, she requests that her case be remanded to the district court for an order
retaining jurisdiction.
DATED this 26th day of March, 2021.

/s/ Kiley A. Heffner
KILEY A. HEFFNER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 26th day of March, 2021, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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